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STAT Pe Ne Ge EG Ss: 

Silee the Stateiient Of thescisessce Online miei et 
plaintiff in error appears to us to be sufficient for the purposes 
of this appeal, we make no additional statement at this time. 

We except from what we have just said concerning the state- 
ment of the case by plaintiff in error the third and fourth para- 
graphs appearing upon page 2 of his brief. Referring to the 
mind paragraph upon that pace, we state the tacts to be that 
in the former suit in equity in which it was sought to establish 
title to the lands in question in the United States as against 
the claims of title theretofore made by plaintiff in error, no 
issue of title was joined for the reason that by his answer in 
that suit plaintiff in error specifically disclaimed title or inter- 


est im said lands. We further state that the “decree” in said 
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paragraph referred to as a deeree absolute, unconditional and 
without reservation, was in fact nothing more or less than an 
order of dismissal based upon the voluntary motion of the 
United States, and not pursuant to any hearing of that suit up- 
on its merits, and not intended as a final adjudication of the 
cause 111 any sense of the term: 

Referring to the said fourth paragraph, we deny that the 
case at bar is based upon the identical state of facts alleged 
in the former sit in equity. We state the fact to be that tlie 
present case is based upon the same faets alleged in the former 
suit 1 equity and in addition thereto the further facts of sale 
and conveyance of the lands involved by plaintiff mn error to 
third parties, purchasers for value without notice, satd sale and 
conveyance having been made prior to the time of commencing 
the former suit in equity, and said former suit having been 
commenced by the agents of the United States-in ignorance of 
the said facts of sale and conveyance of said lands to inno- 
cent third parties. 

Other than the exceptions just set forth, we aceept the state- 
ment of the case made by plaintiff in error, and proceed to the 


argument without further comment. 


ARGUMENT. 


Plaintiff in error has subdivided his argument under three 
general headings, and we feel that we can do no better than to 
follow the same arrangement. .\ccordingly, our argument is 
here presented tn three divisions, to-wit: (1.) Sufficieney of 
Complaint, CIT.) Election of Remedies, and (ITJ.) Res ad- 


jnidicata. 
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if 


The limitation set forth in Section 8 of 26 Stat. 1093 does 
not apply to an action for money damages based upon fraud 
perpetrated by an entryman in the securing of his patent, nor 
should such limitation be moked by analogy or parallel rea- 


soning. 


In the absence of an Act of Congress to the contrary, it is 
incontestably the rule that no limitation as to the time for com- 
mencing any action is imposed upon the sovereign power. 
Congressional intent to the contrary must be clearly manitest- 
ed: 

United) States vss Railroad Company) IS Sei20) 
WG: 

United States vs isiewalIS0N 5. 260) 

United States vs. Jones, 218 Fed. 973. 


AVWhite plaintift in error, at pace 11 of hs bret, «lisay ones 
any intent to rely directly or specifically upon a statute of lim- 
itation in this matter, vet it is manifest upon reading lus brief 
upon the first branch of his argument, that he nevertheless 
would have this Court say that Section 8, 26 Stat. 1093, should 
be held to operate as a bar to this action. ‘That section refers 
specifieally and unequivocally to “suits to vacate and annul 
patents.” No other style or variety of suit or action is men- 
tioned or referred to. There is nothing in the language of 
the statute to indicate that Congress intended anything more 
CiaiMerely tO sel A tine inenen Menuetto reall ectitetone= 
inating 11a patent from the United States should become per- 


manently vested. Most assuredly Congress has not, in this 


Sritttediamitested clearly “amantent that the plijase Sitits 


A 


to vacate and annul patents” should be by the courts construed 
to include also actions at law to recover money damages for 
fraud, merely. In this conneetiwn, it will be observed that 
throughout the procedure of Federal Courts there is maintain- 


é 


ed the traditional distinction between a “suit” in equity and 
an “action” at law, whieclt distinetion has in the main been ob- 


served by Congress in the drafting of statutes. 


On this phase of the argument, plaintiff in error relies prin- 
cipally upom ( wited Siaiesscs. Vion 1 ie Con. Gomes 
463. While the statute here in question was not passed until 
after the commencement of the last mentioned case, the Su- 
preme Court refers in its opinion to the statute for the purpose 
of arriving at the general governmental policy touching ques- 
tions involving the validity of title to land. ‘The whole reason- 
ing of the Court is premised upon equitable considerations 
arising out of the lapse of time sinee the granting of the titles 
involved im the case, and also arising out of the absence of 
fraud on the part of the railroad conipany, grantee. Not only 
does the fact that the case at bar is Tor money daninees omy 
aud wholly founded upon fraud, distinguish it from Cited 
States vs. Winona Rk. R. Co., but also a reading of the opinion 
in that case will disclose that the Court intended metrelware 
comunent upon the propriety of that action in view of the great 
lapse of tinte and the absence of any fraud on tle part ore 
government's grantee. Preliminary to the controlling portion 
of is Opinion, the court, o1ngpace 475 of the reported cis 
SAYS | 


“Nias vears iave pissed since the ceritication a and 
since the company, i reliance upon the title it helteved 
it had acquired, has disposed of the lands and other parties 
have heceme iiterested an and awe dele witty the lands 
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as private property. Contracts hawe been entered into, 
suits maintained—carried even to this Court—and decrees 
and judgments entered and rendered in full reliance upon 
the title supposed to have been conveyed. Surely, after 
such a lapse of time and after so many transactions tn 
and in respect to these lands, the appellees are justified in 
saving that they have large claims rpon the eqtitable coa- 
sideration of the Courts.” 


Following immediately after the quotation just given, the 
court in speaking of the question of linutation as applied to 


Micraction, says: 


“TheMapsesat time m.ould here: lar) for stavemie say 
limitation cannot be invoked against the government.” 


Mimivaily appears, therei@re, tint ts Court was not con 
struing or applying any statute of limitation, but was, as we 
have just stated, commenting upon the propriety of the action 
as viewed from the standpomt of equity. 

imintiit in error, One pigestesor Wis brieh has diticrede at 
leneth from the authority under discussion. Fle has not show- 
Geer, repeated enouch Of the text on the opimion to show tiie 
true purport and meaning of the portion set out in his brief. 
We will, therefore, add the coneluding words of that portion 
of the epmion, which should be read together with the quo- 
non on paec 15 of plaimtifi sebiiet im onder io eet the truc 
meaning thereof : 

“he Net ot 1896 extemdedsihestime tor the brineme 
of suits for patents theretofore issued for five years from 
Vinee passace ot that \cts ite stine that these appellees 
cannot avail themselves of these limitations because this 
suit was commenced before the expiration of the time pre- 
scribed, and we only refer to them as showing the purpose 
of Congress to uphold titles arising under certification or 
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patent by providing that after a certain time the govern- 
ment, the grantor therein, should not be heard to question 
them.” 

When, therefore, the whole of what the Court has to say in 
tliis matter is referred to, it appears ven plinly that thie eran 
was speaking of nothing else than the destrability of disturb- 
ing titles which had in good faith vested many years previous. 

The phuntitt im error also: relies Sipe © prted shores 
Chandler-Dunbar Co., 209 U.S. 447.0 Upon a casual reading 
of that case it 1s true that certain linendee used ly the Count 
inelit seein to have soime application to tlie case at barasemt 
we submit that upon more mature consideration it will be dis- 
covered that the language there used was not intended to have 
any such force or effect as contended for by plaintiff in error. 
It will be observed that while the statute (Seetion 8 26 Stat. 
1093) in terms refers only to “siits ft vacate and annul pat- 
ents,” the suit in Cuited States vs. Chandler-Dinbar Co. was 
in forma siut brought to quiet title. There is, in equity, a 
considerable distinction ordinarily to be observed between a 
suit to caneel an instrument affecting title to land, and a suit 
to quiet title to Tand. This distinction exists as to the alle- 
vations required to be made mn the bill, as to the proof to be 
adduced in support of such allegations, and as to the form: and 
effect of a decree in conformity to such allegations and proof. 
A\ decree of canccllaticn would ordinarily fesnlt only mi tie 
annulling of a given written instrument, the cancellation of 
which might, or Nieht nohmect titloinal ice: yrelccncen ites 
suit to quiet tithe would always specifically declare and estab- 
lish in some claimant a vested title ta land. ty the anthority 
under discussion the government evidently sought to avotd 


the bar of the statute atheeine smitstoryacatemand aint pat 


a 


ents, by bringing an action in the form of an action to quict 
mile imerelye ‘That is, thes@oveiniiicnt evidently made the con- 
tention that the-statute affected only the particular remedy spe- 
Gifted, namely, a suit to cancel patent and when thie Court says, 


on page 450 of the reported case, 


Sn torn the statute only hars switstoeaminl the patent. 
But statutes of Itiitation, with regard to Jand, at least, 
which cannot escape from the jurisdiction, generally are 
held to athect the rieht, even if im tenmeronly directed 
against the remedy. ‘Phis statute must be taken to mean 
fii tie patentmicetole teld eood. antl Micmt@miawe stlie 
Bame eifect aeaimst the Wnite | States that 1 avouldaliace 
Cite Decne aiiieni the fist place, | 
fies intended imerels to state that aiter thevexpiration otal. 
years the government is barred from asserting title to patent- 
ed lands, whether its title is asserted in a sit for cancellation, 
Ina suit to quiet title, or in anv other suit brought upon a 
claim of title. The Court dogs not say, nor should its opinion 
Pe cotstrued to mean, that not only are all clans of fife am tlie 
perenninent barred, but also. that the stutut? lars an action at 
law for damages, based, not upon a claim of fifle, but upon the 
erantees fraud in the acquisition of jis title. ‘The case at bar 
is the antithesis of a suit founded on a claim of title. It af- 
fem the defendant s title. 

Accordingly, the opinion just discussed has been construed, 
meme case Ot Wnited Siatess, 1 ay mot to Var an action for 
damages for fraud in the acquisition of title brought more than 
six years after the issuance of patent. 

United States se ian, 2 2A red G04. 
(See Fed. Reporter Advance Sheets for Sept. 16. 
UTES) 


The case just cited is a case identical with the case at bar, in 
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which are discussed the leading authorities on this question of 
limitation as cited both in our brief and in the brief of plaintiff 
in error, \Weerespectinlly refer ils Court tothe opinion 
that case as setting forth the true doctrine to be observed in 


deciding this appeal. 


Plaintiff in error insists that in recovering money damages 
for fraud on the part of an entrvinan, the government recay- 
ers that which is equivalent to the land itself, and concludes 
thereirany that to allow the judemient inthe casevar anene 
stand would be to allaw the government to accomplish indi- 
rectly that which it cannot do directly, We subintysyitliout 
citation of authorities. that at no time in the history of lng- 
lish law has the money value of land) heeneiconsideredt mnie 
equivalent of the land itself. The jurisdiction of courts of 
equity has always been based very largely upon the undisputed 
proposition that money damages representing the value of land 
are nor the equivalent ot the land itseli, amedithat since wii cen 
only money damages for the loss of land could be obtamed, the 
Courts of law furnished no adequate remedy for such loss. 
[lenee, in matters pertaining to the performance of contracts 
conveying, or to convey, land, in matters requiring injunetive 
relief for the protection of land, and other equally familiar 
forms of procedure, the courts of equity have had jurisdiction 
to sive specific relief by compelling the performance, ore 
cancellation, of such contracts, and oby preventing injury 
threatened to be done to land ender the ticts ofthe cacem 
bar. the lands in question having passed to innocent purchas- 
ers for value, the government could not obtain this equitable 
relief by cancelling patent and thus obtaining a return in specie 


of the land conveyed. [t was compelled, therefore, to resort to 
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the inadequate substitute of an action at law for money dam- 
ages measured by the value of the land. We submit that this 
is by no means the equivalent of the tand itself. 

We further submit without citation of authority, which cita- 
tion we deem to be in this Court uauecessary, that it is a rule 
very generally followed in framing of statutes of linutation, 
that in actions based upon fraud the period of lnuuitation does 
not start to run until the discovery of the fraud. It 1s not only 
reasonable to assume, but it 1s almost the inevitable assumption, 
that fraud committed by an entryman in his final proof, as in 
this case, would not be discovered for some little time, and pos- 
sibly for a long time, after the patent had issued. The vast ex- 
tent of public lands open to entry in the United States, their 
distance from the centers of population and the usual modes of 
travel, and the tremendous amount of clerical work and of field 
inspection to be done in connection with the entries upon the 
public domain and in pursuit of an inquiry calculated to dis- 
close the facts tending to prove the truth or falsity of the final 
proof in the case of such entries, all plainly distinguish the sit- 
uation from that of a private owner whose lands would prob- 
abla: be separated by a few mmles at most. In view of this con- 
dition, it is reasonable to assume, that, had Congress intended 
the statute under discussion to impose a limitation upon actions 
brought for fraud, it would at least have made the usual pro- 
vision that such limitation should not commence to run until 


the discovery of fraud. 


We respectfully submit that plaintiff's objections to the suf- 


ficiency of the complaint in this case are not well founded. 
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IT. 


There can be no election of remedics tn such a sense that the 
commencement of one action, which ts subsequently disnitssed 
upon plaintiff's own motion, constitutes a bar to a second ac- 
tion founded upon a more complete knowledge of the facts 
involved, wuless AT THE TIME OF COMMENCING THE 
FORMER -iCTION there existed a state of facts upon which 
either form of action would have been properly founded. 

Se 


Plaintiff in error contends that by commencing the former 
suit in eqnity for the purpose of establishing title in the Unit- 
ed States as against plaintiff in error, the United States ex= 
ercised its option to choose between two existing remedies ap- 
propriate to the same state of facts, and was, therefore. 
estopped by the order of dismissal in the former suit to pros2- 
cute an action at law for damages based upon fraud in obtain- 


Ing patent to the lands in question. 


There is no qnestion that his general proposition 1s legally 
correct. .\ litigant having open to him two forms of action, 
inconsistent with each other, each based upon and involving 
the same facts, is bound to choose the one and abandon the 
other. But it is also true that, to state the converse of the rule 
of election, where a choice of remedies does not exist, there ean 
he no election. That is merely to say that where the facts of a 
given situation will support only one form of aetion, there ts 
afforded no opportunity to resort to the rule of eleetion of 
remedies for the very sufficient reason that no chotce, that is, 
no cleetion, is possible. The very term itself presupposes the 
existence of two or more things or objects, out of which to se- 


leet One. “The inquiry, therefore, in the case at har relates to 
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the number of remedies or forms of action which, under the 


then existing facts, were open to defendant in error. 


The bill in the former suit was filed April 10, 1911. (Trans., 
p. 35). The answer of plaintiff in error to that bill in para- 
eraph 8 thereot, discloses that in Scptember and) Noveniber 
previous to the filing of the bill the land in question, which was 
exclusively the subject of the litigation, had been transferred 
to third persons who were not parties to that suit. (Trans., 
p. 49). The fact of this conveyance to third persons some 
months prior to the filing of the government's bill is alleged 
imbihe present action ( lrais.. p. 10), and is iunthierprovcm by 
the record in the case at bar, wherein the deeds consummating 
such conveyance were introduced in evidence (Trans., p. 34). 
Therefore, at the time the former suit was commenced, there 
ae Ot me fact any remedy open to the United States by «ay 
of divesting plaintiff in error of his title. No matter how 
fraudulent his final proof had been, he held a good and valid 
egal title until such time as he was divested of the same by the 
decree of a Court of competent jurisdiction. Prior to the com- 
mencement of an action for the purpose of obtaining such a de- 
cree, he had conveyed that title to third pzrsons, who were pre- 
sumptively innocent of any fraud or knowledge of fraud which 
would invalidate the original patent. Therefore, the one and 
only form of action and remedy open to the United States was 
a simple action at law for money damages, based upon fraud 


in obtaining patent to said lands. 


Under such a state of facts, it is futile to tall of an election 
of remedies. There was no choice to be made. It was said of 
the English navy of a former time that through every rope and 


cable upon its vessels ran a single strand of red. So through- 
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out all of the law announcing the doctrine of election of rem- 
edies we find, im enelminstance where the rule hassscemeap- 
plied, the element of chvice; two or more forms of action open 
to the plaintiff. Thus, in the authorities contained in the brief 
of plaintiff in error we find the following: 
oe , 
Vhe doctrine of election means that where two incon- 
sistent remedies are presciicd lo ite choice of a pdm nae 
Cie. 


Peterssvs- bene loo) Se O7U: 


“An election once made, with knowledge of the facts, 
between co-existing remedial rights,” ete. 


“In re Garver, 68 N. Gb. RepCo7, 


“A party may not take contradictory positions; and 
when he has a right to choose one of two modes of re- 
dress, etc: 


and 


“Tis deliberate and settled choice of one, with know- 
ledge or means of knowledge of such facts as would 
auihorise a resort to cach,” ete. 


Kobb vs) Vox. 155 Ue onl: 


And as in the foregoing quotations, so im all of the authori- 
ties cited by plaintiff in error, it will be observed that each pre- 
supposes the existence. at the time of commencement of the 
first action, of two or more forms of action, each equally sup- 


ported by the then existing facts. 


In this connection, we call the Court's attention to Brown 
os. Flétcher, 182 Fed. 936, decided by the Circuit Court of Ap- 
pealsof the SixtheCircuit, whieh isdécisivel at thereat bat 
in holding, as we have just subnitted, that no election can be 


said to be made unless at the time of filing of the first action, 
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two or more forms of action are equally open to plaintiff. The 
opinion in this authority cites case after case from the various 
Federal Courts, as well as from the highest Courts of many 
states, all to the same effect. We respectfully request a care- 
ful reading of this authority by this Court, inasmuch as it 
states the law pertinent to the question here involved fully and 


in much better form than any of which we feel capable. 


What has been already said in this, the second branch of the 
argument, we submit should be decisive on the question raised 
for the reason that the facts of this case show that no election 
was open to the United States, and that the former suit in 
equity was filed in ignorance of the conveyance of the lands in 
question to innocent purchasers for value. However, plaintiff 
in error contends and argues at length that the trial court erred 
in refusing to instruct the jury that in making an election 
of remedies, the means of knowledge would be the equivalent 
of actual knowledge. In support of this contention, plaintiff 
in error insists that the United States was bound by construc- 
tive notice given by the recording of the deeds conveying the 
lands to third parties and by the possession of such lands by 


such parties pursuant to such deeds. 


In answer to this contention, we submit that the trial Court's 
error, if any was committed, was not in the instructions given 
the jury, but was committed in ever submitting the plea of elec- 
tion of remedies to the jury at all. Without repeating what we 
have said above concerning the matter, we reiterate that the 
undisputed facts show that when the former suit in equity was 
commenced, the title to the lands had passed to innocent third 
parties and that the United States had not, as a matter of fact, 


any cause of action to be brought against plaintiff in error for 
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the purpose of divesting him of title. The reason being, that 
at that time he had in fact no title, and the only remedy open 
to the government was an action at law to recover damages for 
his fraud. And since, in the case at bar, defendant’s own ex- 
hibit B, (Trans., p. 43) and the three deeds to the third parties 
in question offered by the government (Trans., p. 34) showed 
those facts conclusively, the Court should have ruled that, as 
a matter of law, the United States did not, at the time of filing 
the former equity suit, have any election of remedies open to 
it, and should, therefore, have refused to submit the question 
to the jury. There was no dispute about these facts, and, 
therefore, there was no issue of fact to be passed on by the 
jury. The trial courts error, therefore, did not prejudice plain- 
tiff in error, but, on the contrary, operated to his benefit. It 
left open to him an issue from which under the undisputed 


facts of the case he should have been foreclosed. 


Assuming, however, for the sake of argument, that there 
was an issue of fact on the question of election of remedies, 
the trial Court’s instruction on that subject, (Trans., p. 53), 
was ample. It placed before the jury for their consideration 
everything which, as a matter of law, should have been consid- 
ered im arriving at their ‘verdict. The only matters of wien 
plaintiff in error contends he lost the benefit, are the two rules 
of law which impute constructive notice from recording of 
deeds and from the possession of the lands in question by the 
purchasers, respectively. 

So far as constructive notice 1s concerned, it will be borne 
in mind that it is strictly a creature of the recording acts. No 


person is bound by constructive notice except those named in 
such acts. The act governing the recording of these deeds 1s 
to be found in the /daho Revised Codes, Section 3159. 


1s 


“Every conveyance of real property, acknowledged or 
approved, and certified, and recorded as prescribed by 
law, from the time it is filed with the Recorder for re- 
cord, is constructive notice of the contents thereof to sub- 
sequent purchasers and mortgagees.” 


The United States was neither a subsequent purchaser nor 
a mortgagee. Its rights were not only antecedent to the deeds 
given the purchasers of the lands in question, but were ante- 
cedent to those of plaintiff in error. The lands had been owned 
by the United States from the date of their acquisition as a 
part of the public domain. And, assuming that the sovereign 
is ever subject to the constructive notice provided for in the 
recording acts of a State, it would not, as a holder of anteced- 
ent rights, be in any way bound to take notice of the deeds in 


question. 


“Tt is a fundamental proposition, therefore, establish- 
ed with complete unanimity, that a registration properly 
made does not operate as constructive notice to all the 
world, but only to those persons who, under the policy of 
the legislation, are compelled to search the records in ord- 
er to protect their own interests. It is equally well set- 
tled that such record is not notice to the holders of ante- 
cedent rights—that is, to those who have acquired their 
rights before the time when the record is made—and this 
is so even when the antecedent right may, in pursuance 
of the statute, be defeated by the fact of prior record. In 
other words, the registration of an instrument does not 
act as a notice backwards in time.” 


Pomeroy Eq. Jur, Sec. 650-22. 6 5 7 


Record notice arises only pursuant to wording of re- 
cording acts. When only subsequent parties are named in 
the act, there is no constructive notice to those whose 
rights antedate the recording. 


Stuyvesant vs. Hone, 1 Sand. Ch. 419. 
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The same is true as to notice constructively given by the 
possession of a purchaser of land. Such notice runs only to 
those claiming subsequently acquired rights. Tor the reasons 
given above, the United States was not obliged to take notice 
of the possession of the purchasers of these lands, inasmuch 


as its rights were antecedent to theirs. 


Further, it has been held in a case directly in point that the 
United States is not bound in the matter of the disposal of the 
public domain to make the same investigation and inspection of 
the lands in question that a private person might be required 
todo. In United States vs. Minor, 114 U. S., 233, on page 239 


ct seq. the Supreme Court says: 


“Ts there any reason to be found in the relation of the 
government to such a case as this which will deprive it of 
the same right to relief as an individual would have? On 
the contrary, there are some reasons why the government 
in this class of cases should not be held to the same dili- 
gence in guarding against fraud as a private owner of real 
estate. The government owns millions and millions of 
acres of land. which are by law open to homestead, pre- 
emption, public and private sale. The right and title to 
these lands are to he obtained from the government only 
in accordance with fixed rules of law. For the more con- 
venient management of the sales of these lands, and the 
establishment by individuals of the inchoate rights of pre- 
emption and homestead, and their final perfection in the 
issuing of a title called a patent, there is established in 
each land district an office in which there are two offic- 
ers, and no more, called register and receiver. ‘These dis- 
tricts often include twenty thousand square miles or more, 
in all parts of which the lands of the government subject 
to sale, pre-emption and homestead are found. ‘These of- 
ficers do not, they cannot visit these lands. They have 
inaps showing the location of the government lands, and 
their sub-division into townships, sections and parts of 
sections, and when a person desires to initiate a claim to 


Le : 


any of them, he goes before them and makes the neces- 
sary statement, affidavits and claims, of all which they 
make memoranda and copies, wich are forwarded to the 


General Land Office at Washington. 


“For the truth of these statements they are compelled 
to rely on the oaths of the parties asserting claims, and 
such ex parte affidavits as they may produce. 


Unnenite cases Out Gh tow periane i umch laicer er 
Cemeage, the procesdines are when ca gaite Win the a)- 
sence of any contesting claimant for a right to purchase 
or secure the land, the party applying has it all his own 
way. He makes his own statement, sworn to before those 
officers, and he produces affidavits. If these affidavits 
meet the requirements of the law, the claimant steceeds, 
and what is required is so well known that it is reduced to 
a formula. It is not possible for the officers of the gov- 
ernment except in a few rare instances, to know anything 
of the truth or falsehood of their stateme2nts. In the caszs 
where there is no contesting claimant there is no adyver- 
sary proceedings whatever. The United States is pas- 
sive; it Opposes no resistance to the establishment of the 
claim, and it makes no issue on the statement of the 
claimant. 


Molien, titerefore, he succeeds by misreprese station, by 
fraudulent practices, aided by perjury, there would seem 
to be more reason why the United States, as the owner of 
the land of which it has been defrauded by these means, 
should have remedy against that fraud—all of the remedy 
which the courts can give—than in the case of a private 
owner of a few acres of land on whom a like fraud has 
beeimpracticed: 


So that, again assuming, for the sake of the argument, that 
the question of election or remedies was properly a matter to 
he passed on by the jury, it fully appears that the instruction 


in question placed before jury all the pertinent facts. 


In view of the fact that the suit in equity was voluntarily 
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dismussed upon the fire of an answer setting up the convey- 
ance to third persons and disclaiming any interest in the lands 
in question, and in further view of the fact that the three deeds 
before referred to shgwed eOuclusively “tlie conveyances os 
these lands long before the equity suit was coimmenced, the 
jury very properly concluded that the United States .\ttormey 
obtained knowledge of the rights of these purchasers for the 
first time, when the answer to the bill in equity was filed. The 
jury further properly found that at the time of commencing 
the stiit 1 equity there Was i f1ch ter clectigumoein iiss lie 
United States. om account of the fact that the lands had al- 
ready been conveyed to innocent third persons. ‘Therefore, 
they could not find otherwise on the special plea of eleetian Gf 
pemnedics that aeinst plaimntilt Mvertor 

We submit that under the facts of this case the defendant 
iverror cannot be said to have made an clection of retmeries 


by the filing of the former suit in equity. 


OU, 


Before a matter becomes res adjudicata so as to constitute 
an estoppel or a bar to a second action, the matter must be 
considered upon its merits. When a suit ts instituted in ignor- 
ance of material facts which are fatal to its continuance, and 
such suit is afterwards, upon learning such facts, dismissed to 
make way for a different form of action properly founded up- 
on all of the facts involved, such dismissal does not constitute 


res adjudicata. 
kok ok ok 


Plaintiff in error contends that the conmmencement in 1911 
of a suit in equity brought by the United States against plain- 


tiff in error to cancel the patent theretofore issued to him, and 


We) 


the subsequent dismissal of that action upon the motion of the 
then United States Attorney, amounted to res adjudicata and 
should be held to bar the present action at law for damages 


based upon fraud committed by plaintiff in error. 


ie tactssane tiatentihe titre or commencine les tonmen 
suit in equity, the attorneys for the United States believed that 
upon alleging the filing by the homestzad entryman, his final 
proofs, and the facts constituting fraud in such final proofs, 
they had stated @/] of the ultimate tacts involved in the case 
(letendants Exhibit AL Drans. pp. 35). That imanswer tH 
those allegations, defendant, now plaintiff in error, after deny- 
ing the allegations of fraud, alleged as a further defense the 
conveyance of the lands involved to third persons not parties 
fone sit, and that “thistdetendaint, teretore, alleces that hie 
disclaims any interest whatever in or to any of said lands or 
f@epart thereon, ~ (seerdetendant s Exhibi 8. Prans.. p: 
42). That upon ascertaining that the aforesaid conveyances 
to innocent third persons, purchasers for value, had been 
mace, the then United States Attorney moved that the said suit 
be dismissed and that by reason of such motion, and for that 
reason alone, the court accordingly dismissed the action. (See 


defendant's Exhibit D, Trans., p. 53). 


Plaintiff in error states, on page 19 of his brief, that in 
ile TOMMer Silt 1 equity 4 decree upon the merits of the ts- 
sues jolned was duly made,” ete. This is patently a misappre- 
hension of the meaning and effect of the order dismissing the 
action, above referred to as defendant’s Exhibit D. The text 


of this,order is as follows: 


“This cause came on regularly for hearing before the 
Honorable F. S. Dietrich, Judge of the above entitled 
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Court, the plaintiffvappearing by C. it. Lingemielitet: 
United States Attorney and Solicitor for Complainant, 
and upou motion of the Solicitor for the Complainant, 
said suit is dismissed. 


“Wherefore, by reasom of the proiises, it is ordereds 
adjudged and decreed that said suit be dismissed and that 
the plaintiff take nothing by said action.” 


The “premises” upon which the order dismissing the suit 
was inade are set forth im the order above quoted, and) are the 
motion of the United States Attorney. Nothing more. No 
mention is made of any hearing upon the merits, nor of any 
evidence received and taken under consideration, nor, in short, 
of any reason for dismissal appearing either from the facts 
Involved or tn the law pertaining thereto. [t 1s more than ap- 
parent that the dismissal of this stut in equity was absolutely 
pro forma and merely an act incidental and preliminary to the 
filing of the present action at law for damages on account of 
the fraud of plaintiff in error, This fact was fully understood 
by the learned Judge before whom the present cas2 was tried, 
when he refused to sustaia the plea of res adjudicata advanced 
by plaintiff in error, lad he, in ordering the cdisnissal of 
the former suit in equity, intended in any way an adjudica- 
tion of that case upon its merits, he would liave; in the pies aime 
case, sustained the plea ot res adpeaicaid as a matter of coisa 

Miamtil? i error, on paee 27 ol his iets states thie tiem 
are no reservations, conditions or limitations whatever in tlie 
deeree or in the record. The decree recites that said “cause 
came regularly on for trial,” and so far as the record shows the 
trial may have been upon evidence submitted which was found 
to be insufficient or unworthy (Trans., p. 53)". The decree 
referred te cdoes not so recite: Tt wecttes that the®canse cate 


on for hearing, and that, premttsed upon the motion of — the 


Ss 
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United States Attorney, the suit was ordered dismissed.  Re- 
ferring to the quotation from the brief of plaintiff in error, 
next above, this order of dismissal contains within itself the 
plain reservation, condition and limitation that it was made 
upon the motion of plaintiff, and not otherwise. The caus: 
must have come on for “hearing” in some form or other be- 
fore that motion, or any other matter touching said cause, 
could be entertained. It is true that the order recites ‘that 
the plaintiff take nothing by said action.” On these words 
plaintiff in error builds up his entire argument in support of 
his plea of res adjudicata. In view of the facts disclosed by 
the record of the former suit, which facts we have pointed out 
above, the closing words of the order of dismissal become pure- 
ly formal, having neither relation to, nor effect upon, the sub- 
stance of the suit. To hold that under such circumstances 
that order should be viewed as a final determination of all the 
facts involved, would be to extend the effect of an otherwise 
righteous rule to an unreasonable limit, and to exchange the 
substance for its shadow. 


A judgment of dismissal based upon the voluntary ac- 
tion of a party is not res adjudicata.” 


23 Cyc. 1230. 


A judgment or final order in a cause is not a bar to 
another action unless it is made or rendered on the merits 
of the cause. 


14 Cye. 452. 
A dismissal which is not on the merits is usually 


treated as being without prejudice, although not so stated 
in the order. 


14 Cye. 454. 


Ze 


“he nisieappenr trata tial was liad involving orvat 
least giving full opportunity for a consideration of the 
case on its merits, and settling the issues alleged to be con- 
cluded by it and by the judicial decision, entered either on 
the findings of the Court, the verdict of the jury, or non 
obstante verdicto.” 


In view of the authority last quoted, it will be noted that in 
the former sutt in equity there were neither findings, a ver- 


dict, or a judgiment notwithstanding the verdiict. 


It may well be urged that the exact question presented by 
plaintiff in error has been heretofore decided by this Court ad- 
versely to his contention. In Southern Pacific Ry. Co. vs. 
United States, 186 ed. 737, it was held that a decree in a suit 
by the United States against a railroad company to determine 
its right to certain lands, in which the only question determin- 
ed was that the lands did not pass to defendant under the 
rant. but were erroneously patent@d) to it, 1s not a bar toma 
second suit brought to recover from the company the price of 
the same lands on an allegation that they had been sold by the 
company to bona fide purchasers whose title had already been 
confirmed, tt will be noted that in the authority just cited not 
only was a suit in equity commenced, as in the case at bar, to 
annul patents already issued to the government's grantee, but 
also that the suit was prosecuted to a final decree under which 
it was determined that the railroad company’s title was infer- 
idt to that of the United States, Subsequent to that decrees) 
second suit was conmmenced to recover from the railroad com- 
pany the value of the same lands on the ground that said lands 
had been conveyed to innocent third parties by the railroad 


company. The difference between the authority under dis- 
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cussion and the case at bar is, that in the case at bar, as soon 
as it was discovered that the rights of bona fide purchasers had 
intervened, the equity suit was dismissed and an action insti- 
tuted to recover the value of the lands conveyed to such pur- 
chasers. We therefore submit that this Court has already de- 
cided the exact questiou involwed im this appeal adversely to 


plaintiff in error. 


We have no quarrel with the authority of the various opin- 
ions of the United States Supreme Court cited by plaintiff in 
error but in each and every one of such cases, as well as in all 


other authorities cited by plaintiff in error in support of his 
contention of res adjudicata, a reading of the same will dis- 
close that there was a real joinder of the issues and a judgment 
rendered upon such issues joined, upon the merits of the cause. 
In the present case, the United States in the former suit in 
equity filed its bill calculated to establish title in itself and to 
divest plaintiff in error of any title, right or interest in the land 
mvolved (Trans., p. $5). That bill prayed that plaintiff in 
error be required to appzar and answer the allegations of the 
bill (Trans., p. 42). In his answer (Trans., p. 51) plaintiff in 
error disclaimed any and all interest in said lands. The very 
gist of that suit was conflicting claims of title existing be- 
tween plaintiff in error and the United States. By his dis- 
claimer plaintiff in error neither joined nor tendered any issue. 
The effect of such disclaimer was exactly the opposite. It ren- 
dered impossible any issue of title between himself and the 
United States. Under these circumstances, the inquiry natur- 
ally arises, what matters at issue were, as plaintiff in error con- 
tends, conclusively determined by the motion of the United 


States Attorney and the dismissal which was ordered pursuant 
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to such motion? We think the question must be answered, 


that there were no matters so determined by that order. 
Precmini om |iideiments tlle eee OUl ads s. 


“No judgment can be available as an estoppel, unless it 
is a judgment on the merits.” 


The very best construction that could be given the order 
dismussing the suit in equity, would be that it was a judginent 
given because of a non-joiner of parties defendant, the missing 
parties being the purchasers from plaintiff in error as shown 


by lis answer in the former suit (Trans., p. 49). 
Freeman on Judgments, at Sec. 266, says: 


“A judentent given becanse of a nisjommder or tone 
joinder of parties plaintit ondeteindine == =~ cannorde. 
feat a subsequent suit in which the vice causing the form- 
er judgment does not exist.” 


Theretare, 1) She “order relied on ine splanitin! ancien 
eiven tlic most favorable comstruciion, it cannot avail) imine 
cause in the second action there could be no objection of non- 
jotnder of his purchasers. They would have been, in this ac- 
tion, neither necessary nor proper parties. 

The sane authority at Section 270) BR, Speaking of Suits aim 
equity says: 

“AX Ill niay be dismissed before the hearme, on the nio= 
tion of the plaintiff, upon payment of costs. Such a dis- 


missal has no higher effect as res adjudicata than the vol- 
untary dismissal of an action at law.” 


Again, at Section 261, he states the following rule: 


Judgements of non-suit, of non prosequitur, of nolle 
proscgut, of dismissal, and of discontinuance, are not res 
ad judicata. 


Bea 


Finally at Section 261, page 476, he discusses the exact 
question here involved, citing full authorities for his state- 
ments, in a manner conclusively contrary to the contentions of 


plaintiff in error: 


“At common law there is no form of an entry in the 
books of a judgment dismissing the action. Every judg- 
ment against a plaintiff is either upon a retravit, non pro- 
sequitur, nonsuit, volle proscqui, discontinuance, or a 
judgment on an issue found by a jury in favor of defend- 
ant, or upon demurrer. The inducements or preliminary 
recitals in these several kinds of judgment are variant, but 
the conclusion in each is always the same; it is as follows: 
‘Therefore, it is considered by the Court that plaintiff 
take nothing by his writ, and that the defendant go with- 
out day, and recover of plaintiff his costs.” Of these sev- 
eral judgments, none but a refravit or one on the merits 
will bar subsequent actions.” 


The proceedings of Federal Courts in equity suits are in 
general those, or the equivalent of those, at common law. 
Therefore, in view of the authority just cited, the order of dis- 
missal relied upon by plaintiff in error cannot be construed as 
a final judgment so as to constitute res adjudicata. It shows 
upon its face that it is not a judgment founded either upon the 
verdict of a jury, the findings of a Court, or upon demurrer. 
and most assuredly it contains none of the elements of a re- 
travit. It must be held either a non prosequitur or a discon- 
tinuance. In form it is most similar to the former. As either, 
it does not bar a subsequent action. It contains the words, 
“that plaintiff take nothing,” just as did the traditional form 


of a judgment of non prosequitur or of discontinuance, as 
shown by the last quoted authority. In spite of that fact, neith- 
er of those judgments were held to bar another action. For the 
same reasons, the order dismissing the former suit in equity 
should not be held to bar the present action at law. 
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[n view of thé*facts disclosed hy the*record of the former 
suit mequity aid by the reeord| of tlreecase at bar, it plainly 
appears that the former suit was instituted under a misappre- 
hension of the facts and in ignorance of the rights of third 
parties who had purchased from plaintiff in error. It further 
plainly appears that any irregularity in the text of the order dis- 
missing that suit was an inadvertance on the part of the Unit- 
ed States :\ttorney. It is patent that the attorney preparing 
that order never intended thereby to retract the plaintiff's 
claims of fraud on the part of the entryman, nor to confess a 
final judgment in his favor. On the question of actions brought 
under a nusapprehension of plaintiff's rights, Black on Judg- 


ments, at Section 733, states the true rule as follows: 


“Ks we liave already intimated, casesmnmot ilitetuemis 
arise in which a party acting upon a certain theory as to 
lis legal rights, or as to the legal effects of a Given state 
of faets or transaction, bring his action and is defeated, 
being unable to substantiate his view of the case, and af- 
terwards renews the litigation, without any change in the 
facts, but basing Ins élaim ona new acd more cornet 
theory. In such a case the former judgment is no bar to 
the second action. It is true the subject matter is the 
same, but the cause of action set up in the former suit was, 
as shown by the result, merely illusory and supposititious, 
and henee it catmot be considered as identical, in any just 
seiise Of the terms, witl the trie catse oi action corechs 
set up and supported by a right theory of the facts.” (ind 
illustrations there given. ) 


In Haldeman ct al. vs. United States, 91 U.S. 3584, it is held 


that in order that a judgiment may constitute res adjudicata, 
(1) There must have been a richt adjudicated or released in 
the first suit, and that fhis fact must appear affirmatively: (2) 
There must have been more than a judgment of dismisisal for 
want of prosecution. 
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In Hopkins vs. Lee, 6 Wheat. 109, it is held that the rule of 
estoppel by judgment does not apply to matters which can 


only be argumentatively inferred from the decree. 


We submit that a dismissal upon motion of plaintiff is no 
more an adjudication on the merits than a dismissal for want 
of prosecution, and we further subnit that the contention of 
plaintiff in error to the effect that the order of dismissal upon 
which he relies was an adjudication upon the merits, is, as 
shown by his brief, inferred from such order in a purely ar- 


guimentative manner. 


In Hughes as. Uwited States, 71 U. S. 232, the true rite of 
estoppel by judgment is stated as follows: 

“Tn order that a judgment may constitute a bar to an- 
other sit, it must be rendered in a proceeding between 
the same parties or their privies, and the pomt of contro- 
versy must be the same in both cases, and must be deter- 
mined on its merits. If the first suit was dismissed for 
defect of pleadings, or parties, or a misconception of the 
form of proceedings, or the want of jurisdiction, or was 
disposed of on any ground which did not go to the merits 


of the action, the judgment rendered will prove no bar 
to another suit.” 


ite vows. Pert, 125 UO. 3.6%, cited. plannitint 1 error 
in support of his contention, the decree which was there held 
to be res adjudicata of the case under consideration, recited a 
subnussion of the pleadings to the Court for their considera- 
ion, and that the equities were founded to be with the defend- 
ant. The opinion further recites that a judgment of dismis- 
sal of a former bill 1s conclusive only when such judgment was 
remlered upon a hearing of the case. It will be perceived, 
therefore, that the last cited authority is not at all in point on 


plaintiff in error’s proposition, while the other foregoing au- 
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thorities from the Supreme Court are directly in point tO the 
contrary. 

Finally, on this phase of the arguinent, we wish to make it 
very plain that we do not at all object to the rule which re- 
quires that a matter shall be finally adjudicated only once. But 
we do most pointedly object to the artificial construction of 
the order of dismissal involved in this appeal, which plaintiff 
in error asks this Court to adopt. ‘That construction would 
change a simple, voluntary dismissal into a judgment render- 
ed upon the merits after full hearing and consideration, would 
deny the defendant in error its day in Court, and would en- 
able plaintiff in error to evade the verdict of a jury of lis peers 
rendered after a full presentation of the facts involved in this 
case, 

We sitbiiit that te iaaried tial | udeercoimniitited: tere 


i overruling the special plea of res adjudicata, 
CONCLUSTOR. 


Sefore finally subnutting this matter, we wish in conclusion 
to dwell briefly upon the propriety of this action. Plaintiff in 
error inveighs rather violently against the course taken by the 
United States and its offieers, and refers to this action as hay- 
ing the appearance of a subterfuge or a trick calculated to 
reach an end regardless of the means emploxed. Wie feel tliat 
we should not allow such wmputations to pass unchallenged. 

It wall be noted that this action is premised upon the charge 
that plamitiff in errer and his watnesses detranded the Unie 
States by falsifying their testimony offered in final proof under 
ins homestead entry upon the public domain. ‘The government 


and its officers undertook the burden of proving these charges 
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nor oul by aieponderance oO} tiievevidence, Iut iy evidence 
which should be clear and convincing alinost to the degree re- 
quired in a criminal prosecution. Such is the rule in the proof 
of fraud. These charges and the evidence offered in support 
thereof have been submitted to a jury, in the selection of which 
plaintiff in error participated. “That jury found that he was 
eiiliveot the traud! withesswelehemyas charecedye site Tits had 
iitseday in Court and iasvempovedeall of thesbeneints accra 
to lim by reason of the fact that he appeared as a defendant 
and by reason of the rule of law requiring strict and complete 
proof of the charge of fraud laid against him. It seems to us, 
therefore, that it does not le in lis mouth to accuse the gov- 
ernmient’s agents of unfairness and lack of scruple in this mat- 


ver. 
Outing from fenmore ve. 1 yaied ofaics, 3 Dallas 233) 


“surely it ought never to have been a subject of argn- 
ment ina court of justice, whether, on stating a manifest 
fraud practiced wpone tie spublic credit vaindetreastt seule 
Uintted Stites 1s entitled to recover aiequivalent forme 
pecuniary injury, from the avowed delinquent.” 


And quoting again from United States vs. Trinidad Coal & 
Bacco, 37 WU. 5. 160: 


Siler inatter Of dishosinos ot tiie: vacammcoal lands of 
the United States the government should not be regarded 
as occupying the attitude of a mere seller of real estate 
ron dis Mathet valiewelim@isemoteto: bespresmmed tliat tlic 
small price per acre, which is required from those desir- 
ine TO) obtain asuilestomcich landlradeaty miihinencesm 
determining the policy to be adopted in opening them to 
entry. Nhey were Weld) an trust tor all the people. aman 
making regulations for the disposal of them Congress 
took no thought of their pecuniary value, but, in the dis- 
Chtmc Ore meh pubme cduiy amd Ty the interest anache 
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whole conntry, sought to develop the material resourees 
af the United States hy opening its vacant coal lands 
entry by individuals and by associations of persons at 
prices below their actual value. The controlling object 
of this and similar suits is to enforee a public statute 
against these who have violated ats provisions.) a 
The defendant is a wrong-doer against whom the goy- 
ernment seeks to vindicate its policy in reference to the 
development of its vacant coal lands.” 


Plaintiff in error should avoid the too common mistake of 
thinking of the government as something separate and inde- 
pendent from himself and his fellow citizens. Such is not the 
case. “The officers of the government are as much the agents 
and servants of plaintiff in error as of any or all of Ins fel- 
low citizens. In matters touching the disposal of public lands, 
those officers act in response to a correct and far sighted econ- 
onue poliey which has dictated that the puble domain shall 
not fall into the hands of the few, there to be exploited under 
a system of private landlordism, but shall be held and disposed 
of for the benefit of the many, for all alike. The public do- 
main is a vast trust fund, the protection of which is as much 
the duty of plaintiff in error as of any otter citizen, Jj uaa 
his peers has found that plaintiff in error obtained a portion of 
that trust fund through fraud. Such being the fact, the rudi- 
ments of common justice demand that he should make ade- 
quate reparation as far as possible, He hastiereiore wie 
valid reason to complain of the government’s course in this 
matter. 

: Respectfully submitted, 
[yh eGR ane 


United States Attorney, District of Idaho, 
J. Ro SBUEAD. 
Sssistant US. lttorney, District of Idaho, 


elttorneys for Defendant im Error. 


